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REPLY COMMENTS TO 

\k S'l'hVS, INC. (..Supra") PUKSUANT TO SECTION 252(e)(5) OF THE 
COhlMl NICATIONS A C T  

I'ICI'I'I'ION OF S I  PKA 'I'~:I~E<'OMMUNTCATIONS di INFORMATION 

SliPKA 'IliLli,C'OM1MC~NICA'I'IONS Cy. INFORMATION SYSTEMS, INC. 

( " \ t ~ I ' K A " )  Ihy lhcii- Liiidei.signcxl cLitinsel, hcrcby i i l e s  t h e  Reply Comments to 

( %r.ni : i r i i ih  l i led by bolh [he Florida Pulllic Sel-vicc Coininission ("FPSC") and BellSouth 

~I 'hc coniincnls lilecl h y  hi)lh lhc FPSC and BellSoulh gloss over thc specific 

i , : i i ' iovi ty idc i i l i l ic t l  i n  Supi-a'\ ii1iti;il Pcrilloii, suppoi.tin_e prcemption, and instcad engagc 

1 1  1 1 1  :ni.oinpleLc irecittllioil 0 1  I I I ~ C I C ~ ~ L I I I ~  ~ n d  imm;ltei'ial dlcgalions. l h e  thrcsholcl, and 

( I ' I ~ \  :\sue t t v  the FCC I S  \vhetl lcr 111s FPSC "l'niled IO XI,'' If the FC(' s o  finds lhnt  the 



i‘ ‘i !i \SUI: SCI (01-111 in the petilior~l iind I-csponse . . .”  (Emphasis added). Thc nine (9) 

I .  ~ I I C -  Sulm seeks the I-CC 113 ;issunic liii~isdiciion over wele “clearly and spccilically” 

> ‘ 1  f(! : . t l i  i i i  Supi.a’s i n i i i d  i-esponse io  BellSouth’s pelition for arbitraiion in accordance 

~ ‘ ~ ! I i  47 L!.S(’. $ 1 5 3 b ) ( 4 ) .  .YP(, Exhibit D ititached to Supra’s Initi;il Pctition for 

I ’ ,cc i i ip i i i in .  Accoi.diiigly. S ~ i p i . i \  iiiii.esolvcd issues wei-e clearly and specil’ically 

p L ~ > w l c L l  LO the FPSC 

I.!ntlri 4 2.il(e)(5) Ihc phi-:isc “!‘iiiled to act” encompasses two distinct concepts: 

G ! i i i l  oinliletc action. ;ind ( 2 )  ino x l i o i n .  Glohul Nups. liic. L.’. Fdrru l  Cofiif7iiifiic.otioiis 

, , )ut , , \ \ fo i i .  ?)I I:.?d 832. 837 ( D ( ’  Cir. 2002). With respect lo the concept of 

.’ ,!vo!i i l>lctc x t i o i i ”  the Lnui-l ’s Iiiive dclined this to ciicompass whcn a statc commission 

. , ~ c g l i  c r l s ]  I O  do sonictliing,” .‘lcavelsj mnet l i iny  undone,” and “be found wanting in  not 

:I’ f i . 1 ~  \uiilething.” ( ; loh i /  No/>.\. Iifi I ’  b-‘rtl(~m/ ~ ~ J l f f f l l l / f l ~ ~ ~ l l ~ ~ ~ f l , S  COfi1f i i i , \ ,y;oi i ,  29 I F.3d 

& :  :- ;? (D,(C, Cii.. 2 0 0 ? ) ,  Wheii rtiesc above definitions are coupled with the mandate 

! I  . I :  ., \~;LIC ci)minissioii ‘shall’ i .c\oIv~. .‘a‘ issues set fortli in thc pal-tics’ peulioii and 

I ~ , ! I O I , X  I [  w I I  wlihl i i  the hurincl,, ol’ imson to conclude that IF  ‘‘iill” 0 1  the issues 

11’~  ,ci.:tcd i n  ihc pctition and responsc : ~ e  not afforded the same procedural due pi’ocess 

,.:I< p a ~ d . ;  th,lr a11 tlie othei- issiic:; included i n  (he petition and response, then the state 

imii~wssiun I \  guilty 01’ .‘lea\ in? somcthing undonc” and “being found wanting in no1 

I n  \hart. the \iaic utilities coinmission is guilty 0 1  “incomplete d,,i;ig something.” 

,I$ : l , l l~, 

111 t h i \  ciise. oncc Supia leal-ned of BellSouth’s refusal lo honor its agreement on 

, L - L . I ’ ~ I ’  issue\. Supra i.equested ~ h a l  i he  FPSC order BellSouth to negotiate the final 
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I~:~I;I;.L~C i n  ;ood-I'aitli' ot- it1 thc allci-n;ltivc t l ia i  ihe FPSC order mediarion to resolve the 

t : : \ : i i i : c  oil l l i e  unrcsolvcd tssucs. T h r ,  FPSC denied this specific request. Neither the 

t [>5( ~ . tioi . . BellSouth dispute ihcse Iacts This Pelition i s  focused on the FPSC's refusal to 

1; iinr ; I  rcquesl I'ot meilialion on hpccific issues, rather than a dispute regarding the 

~ ~ ' ~ . , l i i >  01 iui FPSC dciision on ii specific issue. Ser Global Nup.~. Irrc. 1'. Fderu l  

( 8 i r ! ~ ; f ~ l f r ~ ' ~ ~ f l , ~ f i . s  C'orrrfrrruiorr. 291 k 3d 832, 838 (D.C. Cir. 2002). 

I r t  thih pa~~t icu la i~  inatlcr. Siipi.a clearly and specil'ically set forth each unresolved 

. > \ i . c  .ii i t s  initial I-csponsc :it Ihc inccption of this arbitration. The ninc (9) specific 

: I ~ I I ~ : : S ~ ~ I L C ~  ib\ues sel 1'ot.tIi in 41 3 5  - of Supra's Petition [or Preemprion - were included in 

\ , ; I~. . I . : ,  , J u l y  22 ,  2002 Motion (" Ju ly  12"' Motion"). Moreover, i t  i s  in this July 22"d 

bo ! i , ~ : i  thar Supra i.equesred thun tlic ITSC grant mediation consistent with 47 C.F.R. 

. .  

i :i( l l (b)  .SW Exhrblr L,  pg. 3 allachcd io Supra's Petiiion for Preemption (where Supra 

x~ ~ I I C \  h s  Commission IFPSCI $auld order BellSouth to return back to the negotiating 

3 



!.ii~l_c !n oi.dci. to resolvc ;IS inuny~ disputes as possible . . . Supra would also welcome 

1. ;:'xi.~i:lission assislcd i i i ed ia r io i i~~o l~ r t l i s  matter. In the event this Commission even 

i m~id&~h&mtin; :iny..!!f ihe I-diet in iBelISouth'sl Emergency Moiion, Supra asks that 

!iii-_! ommission firs1 conduct a n  s \ d c n i i a r y  hearing of the l'actual matters asserted b y  

i i l C  p . l l : ~ . "  t 

! A \  dc.x~- i lxd i i i  Supi-a's Petition 101. Pi.ccrnption, Supra agreed with BellSouth noi 

I. - L i l P i n i l  cci.Iain bpcci I ic issues ~  pi-opcrly sel foilh i n  the paiTies' petition and i'esponse ~ 

!I . 11 tcvidcniiary lienriiis hefore Ihe FPSC. Spe YI 26 Petition for Preemption. Subsequent 

t: .h; c\jidcnliary heal-ing. howevcr. HellSouih refused to honor (he parties' prior 

L i , : i i~ !ncn~s I-cgarding lhcse issues. 

<Is  iioled i n  oui- Pctition 101 .  Preemption, BellSouth's refusal to include language 

1 1 ' 1 1  I!:C I'iiiaI i icw iigrcclilent coiisisIcnt w l t h  (he parries' "agreed upon" issues i s  similar 

, I  bic ;ircum$[ances iha l  JI-osc LnJlzMalier 01 Petition of Woi-IdCom, Inc., et ill Pwsuant 

L., ~ ~~ hec:ioii ~~~~ 2 5 2 m  01 i l ie  Coniinunicutioiis Act for Preemption of [he Jtirisdiciion or ihe 

\ Ii~Xii;iB~(:oi-pol.aiion C ' ~ ) i n i n i s ~ ! ~ i ~ ~ ~ ~ ~ ~ ~ i n E  Interconnection Disputes With Verizon 

~ ' : i w i i i ~  -- Jnc, Dockel N o h .  0 0 - 2  18,. 0_-240. 00-251, Memorandum Opinion and Order 

~ ~ I ( p c d  J ~ I P  I 7, 2ow). 

I n  [hi\  rcfcrcnccd case, the I I R '  made certain concessions and compromises on 

,c'i:~I;L' issue\ I)TioT ihc evidenti;ii-y hearing. Some of these agreements werc not 

.I>.;( .rp<.)i.atcd !nio ihc pl-oposed contimci. With respect to these circumstances, the FCC 

.i (:'c " I I ~  i h s e  instmccs where one p a i y  clearlv indicated that  i t  supported or no longer - 
~ ~ p ! w d  the other pdtt"vs concepltgl pi-opos~l or contraci 1anEuaE.e or indicated that i t  

.L.I,>~ ~l i l i l i l :  !o modilv I L S  own prop!!sal to retlcct the other party's concerns, we 

. 



ci<!:j.!:!inc thcit i t  i s  atii)iopri;ite LCI dircct the parties to submit lanzuagc confomlng to 

:~ ~ i i l  \[it!cnieiit>. 

- 
>, 

I t / .  i i t  p t r a  32. 

I n  the prcscnt matter, BcllSouth. likewise, indicated that i t  did not opposc Supra’s 

L .+~ct.l)1ual proposals 01’ proposed 1angu;tge. But for this understanding Supra would not 

II.I\C . iweed I_ to withtlran i i s  issucs p~-opeidy set forth in  its response filed with the FPSC. 

I1 I S  iimnic 1h;il t ’ v r n  \ L i t h  thc ;thove referenced [inding by the FCC regarding 

I /  t (~ ;.onduci to an  cv1dential.y hexing, the FPSC argues in  i t s  comments that the 

It I ,( should be wii . i i r .dr~l  wit11 whatever language the ILEC chooses. See FPSC 

( i)lt i inenlh ps .9  

FPSC‘ denies request for mediation 

On Augus[ 9. 2 0 0 2 .  tlie ITS(’  i\sued Ordei- No. PSC-02- 1096-FOF-TP. S w  41 74 

_i, ~ ~ ; I I L I ’ s  Pctit ion lor Prmmption and Exhibit H attached thereto. In this Order the FPSC 

c. . ivc~sly refused to gi.;ini Sup1.a’~ request l’or mediation. 

Wlth r.cspcct ( ( I  i l ic “aqrcccl upon” issucs [ha1 Supra requested mediation on, the 

W V  rote: ”Supra has had aniple opportunity to become familiar with BellSouth’s 

~ ~ p ~ ~ t i e n ~  Lcmplate, and ascei.iaiii what parts of the agreement would require 

:mdi l ic i i t ion,  - .- __ borh to comply will1 i l ie liarties “apreed upon” and unarbitrated Issues, as 

.~~ l i~ ;~ i . rho . ;e~dec idcd h~ Ihc Co inn i !&x i ”  (Emphasis added). S w  pg. 14-15 of PPSC 

l.hc!el 

I’hc pl-oblcm \+I t t i  ilic FPSC i’csponse i s  that i t  fails 10 address the specific issue 

~~ ..19,c:J~ II! S U O I - ~ ’ S  J U I ~  22,  2001 M ~ r ~ o n :  an or-del. directing the parties Lo continue to 

:I( ~ , ~ t i , i [ c  i n  good-faith or i n  the alternative order mediation for the pl-cviously agreed 

1 [ ; 5 i ’ l  iinresolvcd issues. But for thc iigreement. Supra would not have withdrawn the 



. \ . IC% prior io the heal-ing. Thc FPSC's order, unforlunately, docs no1 rcflect the real 

~ d i :  tnpcrience:, ( i t  .I (LEC i ~ p c i ~ i l ~ i i ~  i n  the sliadow of il multi-bi l l ion dollar behemoth, 

h , '  I ie l lSouih. sii-addling nine (9 )  sl i i lcs with inveslmcnts in Central and South America. 

I~~~Ih i : .c ihsc~lce 0 1  ;in i lrdci foi-cinf IkllSouth to negotiate i n  good faith, or i n  the 

.I:!L~I.I!:I~IW Icwcing BcllSoulh 10 ~nediarion and i f  necessary suhscquenl arbitration o n  the 

:;I-cI~ upoii" i s s ~ i c s  - no amount of time afforded Supra would evei- convince 

This I-caliry 

\,;lks!.!iitiates the FCC'h o w n  iindin#s that ILECs, like BcllSouth, posscs superior 

I-) 1 1  +in i i ig  powci- and Iiiivc litt lc incenlivc to agree to tci-ms that wi l l  strip BellSouth of 

IL.I . !~L.: .  L.ustoincrs. (11 I S  Firs1 Repor1 and Order. Supra simply seeks an even playing field. 

(4s  noled carlici. hci.ein. the I :PSr 's  posilion i s  basically' that hccause BellSouth 

r t  ~I.  -iii:ii-~.' cnougli to deceive Supi.a i n t u  agreeing not to have a n  issue - properly sel 

i,iI.iti 11 the Iparties' petition and ~rsponsc - submitted to an evidentiary hearing. that 

i IIV;I mu.;[ now i~cccpt LI~II:IICVCI- 1;inpu;igc BellSouth so dictates. The FPSC's position i s  

, '  : ! I I V ~ . I  ccirif.l~ct wi th Ihc F U ~  own  lintlings In the Matter of Peiii ion o f  WorldCom, Inc., 

.:I . .:i ~~~~~~~ l 'ui~suani to Section 2 5 2 ( e ) ( 5 )  o f ~ r h e  Communicalions Act for Preemption 01 the 

.\kl!lujdition o i  the V I rginia CoiDoi-ation Commission Regarding 1ntei.conneclion Disputes 

'$ !!iLl'ei.iLon V i r ~ i n l a  Inc., Do&[ Nos. 00-218, 00-249, 00-25 I ,  Memorandum ODinion 

,!I!& cj1:der (adop~cd J u l y  17. 2002).  Accordingly, Supra nced not accept the language 

JI. tLwd by BellSouth. 

I5,iuth t i i  ;igi'ce to  iangu;lge BellSouth did not want to agree 10. 

Supra I S  rn askirig the FCC lo review the underlying reasoning of a decision 

C , ! ~ J I ~ ~ I I ~ I ~  the m c i . i ~  ot :in issuc In  this case. the FPSC has made no decision on the 
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I:IC.,II. on thc nine (,91 unresolved i isues. The FPSC has, howevcr, specifically denied 

i l ’ c  I i .~ t ion on these spccific isstics Thc  FPSC has not even made any “puipol.ted” effort 

L , ’ ,  c.olve l l ic  uiii.esolvcd issues poperly sct forth i n  the petition and rcsponse. Ser 

’, l h , /  V i r p  /uc. I’ F’c4(,ro/ (‘uiiiiiiriiir(.(Irioii.y C ~ ~ i ~ r f ~ 7 ; . ~ , ~ ’ ; ~ ~ 1 1 ,  29 1 F.3d 872, 837 (D.C. Cir. 

.- ‘ ’ . I 1 1 2  i ivhcrc the courl states thal !hc FCC has cffcctively construcd 252(e)(5) ;is not 

I ‘ i w n g  sitiiiitions i n  uh ich the siitc commission at least purports t o  resolve ; i l l  the 

i i . i . ~ “  pi-escnicd io i t ) .  111 [h i \  i i i s tmcc  there was no pretense by Ihc FPSC io purpufl to 

i i  \oI\ i‘ !hc niei.its 0 1 ’  thc uni-csolved issues. The FPSC simply denied Supra’s request for 

n ~ c ~ l i ; ~ i i o n  ouiright. I n  a l l  Icspects, precinption i s  a viable option. 

Thc ITSC’s c& comincnlh on Supra’s explicit request for assistance undcr the 

I~J( ;h  I clc~oii imuii ical i( i i is A c t  I ” I \ ~ L ” )  involved a short statement that Supra “has had 

.!iiI~!l.c oiimii-lunity” to I ia i~e negoti;iled a n y  disputes regarding the pilrties’ previously 

..:c:ccd upon ’ issues. (~i iven [his explicit statement, i t  is evident that the FPSC  vas and 

, \  !.nu illing i o  acl iind Io comply with i t s  duty of resolving “all” issues clearly and 

; 1 ~ c L ~ ~ i ~ i ~ a I 1 ~  hL.t 1’oi.th in thc panics. petition and response. See Glohrrl N q w ,  Iuc. I). 

1 , J , , J ~ ( / !  ~ ‘ ~ ) i / i / i r r ~ i i ; ~ . r r / i ~ ~ i ~ , ~ .  Coiwiii.u/oii. at 833 (where the court statcs: “The FCC’s 

.n i i . ; -pc t~ l ion  thus sugzests that  o n l y  i t  ihe state commission either does not respond to il 

r q k i e h i .  01- retuses to rebolve a pili-titular matter raised in a request, does preemption 

I ) ~ ~ ’  l ~ l i ~  a viable option.”) (Underline added for emphasis) In this case, the FPSC’s 

:,.::I!,;II IO ~‘esnlve the p i i ~ ~ ~ c i i l a i ~  in;irtei- rased i n  Supra’s Ju ly  22’Id Motion. has made 

I:.-’cni!1riiin ii viable opiioii. 

111 sum, thc FCC has found that an ILEC, l ike BellSouth, possesses superior 

u g a i n i n s  power and has little inccnt i \e 10 agree to terms that will strip BellSouth of 



l i8i.ili i~.:~ cusroiiicrs. 41 I 5  First Reporl and Order. The Act was designcd to allow Cl-ECs, 

I i i \ i  \~ipi.a. I he  opporrutiity to pi'cscnt i t s  issues to a SIate commission, if a dispute in 

I /  i i  ?LI.I:L' cuists oi- 1 1  hi Il.f-;C I d s  ~.ic coniint~e to negoliatc in good faith."' In this 

1 1  -:.iii.:c. BcllSouth has ~~ci'used t o  i'oiiiliiue to ncgotiate at all. Supra has reasonably irelied 

' I 3  IISoulh's i lssuiui ices 111 agrccinp 10 withdraw issues properly placed befoi-e ihe 

F'I'V JI the inception 01' the arhilratioii. Supra lormally requested thai the FPSC order 

[L.I lh~uth LU neguriaic 1 1 1  good I'~1ith. d e r  mediation and if necessai-y hold a furthcr 

: 1~1c:!ii~ii-y hcai-ing on L ~ l l  outslandinp and unrcsolved issues. The FPSC denied this 

:~q ic . r .  A l l  o f  the elements ex is i  101 pi'ceiiipiion by the FCC. 

Nu Dispute 

Thcre I S  no d i s p ~ i ~ e  I'roni eiiliei the FPSC or BellSouth regarding Ihc proccdural 

,.'!:i ~ii?istancci: as cIe\ci.ihd ;ihovr 0 1  ;IS outlined in  Supi-ii's Preemption Petition. There i s  

I l i ~ l ~ u r c  Ihat boih BcllSoulh and Supi.a waived, i n  writing, the statutory nine (9) month 

i i : i i \ i  I ianic t'cu thc FPSC io coniplctc action on the arbiti.ation petition f i led on September 

I ? l N J I J .  Fui-rhermore. ncillicr Ihc FPS(' nor BcllSouih deny that no evidence was taken 

;t ic i i inc ( 0 )  unresolved issues. Neillier the FPSC nor BellSouth dispute or deny that 

S t i p . i i  :n;ide a spccilic i.cqucs~ 101. niediiilion on the unrcsolved issues properly set fodh in 

ilil, p;i~rties' petition and i'esponse. Neither the FPSC nor BellSouth dispute 01 deny that 

!Ilk FIJS(' issucd an ordei~ denqing this rcqucst 

Whlle rhls IS ;1 cahc 01' I i r n t  iinpi-cssion, the 1996 Federal Telecommunications Act 

. 
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.I iLqi .s ie auihoriiy I'or LI findin: i.it pi.eemption under the procedural circumstances on 

'" !;IC!: there IS no dispurc. 

S u i m  was forced into the new' agreement 

0 1 1  :Zugust 6.  1002. the FPSC' voted to declare the parties' interconnection 

~ i ~ i i : ~ : n e n l  ntiII and vo id  on Augusi ih .  1002. This decision was contrary to, among other 

~ ! N I , I ;  ,. rhc Imi-ties' ~ a y c _ .  .~I?r_hitration provision contained in the parties' 

iil!':ii mncciioii agreeineiit i n  ellt.ct a~ lhar timc and in effect at the time Supra filed i t s  

I iiilii,ii 1 ~ 1 1 ~  Pt~cempt~oii  v r i t l i  the F U  ("Pt~ior Agreement"). 

On August 6, 2002. Supta l i lcd suit i n  the Federal Disirict Court for the Northein 

I ~ i ~ i t . t ~ : t  0 1  Florida. Case No. 1 : 0 2  ('V272-RH. This case, among other matters, involves 

!i::iIri- the FPSC had Ihe aulhoriry lo dcclarc the partics Pnor Agicement null and void 

I I  . ' ( i i ~ i i - ~ ~ v e n ~ i o n  01 thc pliiin laiiguuy of the conti-aci which contained an exclusive 

i~ b t i . : i i i c r  clause rcqiiiiiiig ;1 pancl (11' ;ii.bitrators to decide if, when and how the parties' 

P! i I m  Agreement Uoulcl Iertniiiate. T'hi5 suit is st i l l  ongoing. 

Supra mailcd i t s  t'ctition tor Precrnption v ia  Federal Express on Thursday, August 

" .  7 ':!)02 The Pcti~ioii :ilons \kith Lxhibits an-ivcd priority overnight at the FCC 

\cii:lciitne bclorc I0:iO am. on Augu51 16, 2002. I t  was not until 4:45 pin, on lhe 

i1 wir~:~ion 01' August 16. 20U2. thal Supr;t executcd the new interconnection agrecrnent 

j P!-c,,cnr Agi-eement"). Supra was furced io execute this new agreement in order to 

F ' : ~ ~ I . c  t hd r  Supra's approxitnately 150.000 customers would continue to be provided with 

I ~ ~ i . i l  !hone  sci'vicc. 

I! Supra did no1 ctecute the ncu agreement Supra would have been faced with an 

BellSoulh would have then argued that ii i s  prohibited by the FPSC ,.i!il~m:il?le situation. 



1 ,  'III vide wholesale set.vices to i i  ( 'LtC that  does have an approved interconnection 

.12i~1;1iei i i .  BellSoulh would h;ivt (hen movcd to disconnect dial tone to Supra's 

, ~~ !~~ i ' ( ~ \ i i n ; i t c I ! ~  3 5 0 , 0 0 0  custoincl-s. ' Io  avoid this calastrophe. Supra was forced to executc 

li": i i j  u irgi-ccincnt. [he n e w  i i y x m e i i t .  however. was not executed until after Supra 

I 

_ 1  

!-led 11s Pelilion lor Preemption with the FCC 

Both  FPSC and BellSouth iudicial ly estopped 

Both the F P X  ;md RellSoulh 'Irgue, rather sheepishly, that this Petition i s  moot 

I ~ : L ~ I C I \ ~  S u p  cxccutcd a l ieu asi-ccnicnt. However, this is the exact opposite of what 

h 1 ' 1  HeIISotith and lhc FPSC ai-gucd to a Fedcral District Judge in the No1.thei.n District 

1)) '-'llji.id:t on August I 3  2002. [ .SOP Hearing Trmscnpt for Augusr 13, 2002, foi- Case 

\ I !  4 O X V 2 7 2 - R H  allached hci-clo as Reply Exhibit A,]  

' I ~ H E  COI IK ' I~ .  ..Well. lhzi-e m a y  sane  disagreemen1 ahout (ha(. They 
ISupi-iil say rhey can IO lhc FCC undcr 252(c)(5) .  So, Ihe yueslion is ~ 1 
don'i  ask you to agree they h a \ e  :iny rights undcr 252(e)(S); but, if they 
do, i t  seems to nie [Federal District Judge Rober t  H ink le ]  very 
unlikely that signing an  agreement that you're compelled to sign, 
based on  a decision you disagree with, would constitute a waiver of 
anything. They say we're going to waive our  rights. Tel l  me your 
[BellSouth's] position w i t h  regard to whether they [Supra] waive any 
rights at  the FCC by signing this agreement." 

MK.  ENDENFIELD: .'Supra does not waive any r ights in appropriate 
forum 10 hear any ai-gumen1 lhey have over improper conducl i n  this 
;ii-hilralion proceeding by the commission. . . ." 

' IHE (:OUKI': "Okay " 

MK. E[)ENI;IL:I~I>: "They [Supra] have not waived anything by signing the 
agreement." 

K q i l ~  Euhibii A ,  iit 3.5 

THE COURT: ' .All  ivighl And, 1.m going to need the commission [FPSC] 
Iic spe:ik to (ha1 hame issue." 

I O  



'I'IIE COURT " A l l  right. And tell me your [FPSC's] position with 
respect to whether Supra wil l  waive any right to review at the FCC by 
signing the agreement Ihat BcllSouth has tendered and the commission 
has approved." 

M R .  BELLAK. . ~ l t  scctns t o  me that they [Supra] would have to 
deinonsti.aic s o m e  aurhmity lor t l i i t t  claim [that Supra would in fact waive 
I t s  rights under 252(e)i5)], and we [the FPSC] know o f  no such 
;ruthor1 I y." 

'I~HE COURT: "So. you're not going to go to the FCC and say they've 
waivcd their position." 

MR HELLAK "Not at ; i l l  

Kqlh Exhibil A. ;it 30: 

"ltidic~iii l estoppel liirhids LISC til' intentional selkontradicLion . . . as a means of 

\I:ll.iitiing tinl~;iii. advaiitage." .Src  S/irrr, o/' New Htrrrrpshire I J .  Stare us Mahrr, S32 U.S. 

7 ~ 1 _ .  . J i l .  I 2 1  S.CI. 1808. 149 L.Ed. 2d 068 (U.S. 2001) cicitrg .Sctrruiro I , .  Cetrtrcrl K.  Co.. 

2 1 i j  I' 2d 510, 513 (CIA3 1953). "Judicial estoppel protects prevcnts parties Urom "playing 

:;(,I w d  loose with the cour~s . "  I t / .  i t i  7 5 0 ,  "Where a party assumes a ceilain position in a 

I iw)cccding, and succeeds i i i  tmiinlaining that position, he may not thereafter, simply 

iwL:.~u\e his interests habc changed, ;isstitme a contrary position, especially if i t  be lo the 

1 p L ; i u A C e  of' the parry who has acquicsc-ed in  the position formerly taken by him. Id. at 

7 1 1 ;  i n  our case, hoth Ihc FPSC. and BellSouth succcssfully argued to a Federal District 

: ' 111t.i. rhree (3) days prior 10 Supr;i fi l ing i ts  Petition for Preemption with the FCC. that 

Slii%i would wi l tvc  i t s  t-ights utidel. 9 252(c)(S)  if Supra executed the new agreement. 

x.i', !wth of rhese p a i - 1 1 ~ ~  at'e sti-ctittotisly arguing that such a waiver did take place. The 

LI \ ptccludes both [he FPSC and BellSouLh from making such it claim to rhe FCC 



"The docti.ine 0 1  judicial csiuppcl prevents a party from asserting a claim in a 

It <,il ivocccding [FCC - WC Docket  No. 02.2381 that is  inconsistent with a claim taken 

I>.  Iti.11 part? in a prcLious pi-oceeding [Federal District Court, Northern Distnct of 

I 'Li'. l l i i l . 4.02 CV271-KH 1 ~ ' '  Id :it 710 

"C'<iui.t have ohherbed [hiit [ l ie  cii'cumstiinccs undcr which judicial estoppel may 

Lt;) l~i~i i l i r i : i~el> be invoked ai-e Ipi-otubly not reducible to any general formulation 0 1  

(1, f i ! ~ ~ ~ ! i l c . ' ~  /d at 750.  "Ncvci-theless. several factors typically inform the decision 

\i ! i g , t I i ~ i  t o  ~ i p p l y  [hc docti.inc in a I I I I I ~ I I C U ~ ; I I ~  case: FIN. a party's later position must be 

. L : ; ~ i ~ l '  Inconsistent with i t s  eiiidiei. posilion." I d .  Thc above referenced statcmcnts by 

?I i i ' 1  i l lc ITSC and DellSotith [,) [hc Fcdcral District Court dcmonstrates that this first 

ic,iioi has becii satisfied 

' .Scccwl,  cotirts i.cgul:ii-ly inc1uil.i: whether the party has succeeded i n  persuading a 

i l i ' t  ii accept th;ir pal-ty's exl icr  pcisilion. so that ,judicial accqtance of an inconsistent 

pwliii i i in a later pi-oceeding LIOLII~ ciei i te the perception that either the first of sccond 

..i~tii.~ ,.\<as misled." /d at 750. In [h is  c:ise. Judge Hinkle did accept the position of both 

r h c  FI'SC and BellSourh. Accui-dingly, the sccond factor has been satisficd 

THE ('OUKT: "With i 'cslxci to Supra's claim that i t  would waive i l s  right 
io i-e\iew in  the FCC. m y  conclusion, first is that that is not so; that 
there would not he a waiver. Neither BellSouth nor the Commission 
has asserted there would he a waiver." 

K C L I ~  b-43 lines 1-3. 

'.4 thii-d considcution I S  whether the party seeking to assert an inconsistent 

i p . ,  t i . ' i i  u~ould  del-iw ; in  unfair iidv'intagc or impose an unfair detriment on the opposing 

/ p i ~ i i v  I ! ~  not csiopped." /ti. at  751. I I t hc  FPSC and BellSouth are permitted to now argue 

ili.il [hi cxcculion of' the ncw agrcemenl on August 16, 2002, did i n  fact act as a waiver, 

I ?  



i i i i ’  I f w h  thc FPSC and BellSouth would derive a n  unfair advantage and such would 

t i : I i N l \ L ~  an untair delrirnent to Supra The FPSC and BellSouth should not now bc 

I ~v ;~i_Icd 101 misleading ;I Federal Dislrici Judge. 

,211 <)I’ the cIcnicnIs nc 1.y (‘or judicial estoppel are present. Accordingly, the 

1 ( ~ ’ , . ~  -hould s o  find thal they ai-e I i id ic ia l ly  estopped from arguing theii- new inconsistent 

j ~ ~ ~ ~ i o  in on [he law.  

FPSC did fail to act 

Thc I-’CC has al irady found hill “ i f  the state commission eithei. does not rcspond 

I / .  ,I ~ ~ ‘ q u c s t ,  01- rcl’uecs I ~ I  resolve a [iai-licular matter raised in  a request, does preemption 

I kL  wi le  rl viiiblc oplioii ’’ ( ; / o h t i /  /Vu/>,),  I I K .  v .  I;etlei-ul Coiiinzuiiicritioii.v Coinnii.ssioii, 

2 . )  I i d  832 .  837 ( D , C  (?ir, 2002) 111 our case. the FPSC specifically denied a request 

t , : ~  nicdiatioii 2S2(e)(5)  i s  to hold out the FCC as 

i ! . .  , ~ / i < ~ i ~ i i c i ~ ; l  (’ l’oi~inii toi (he ;Idjiidic;i!ion of certain disputes related l o  interconncction 

iici.x,;ncnls.’ Id. [ l l ; i l i c i le  i n  t l ic :.ii-igin:il). Supra i s  asking the FCC to si1 as an 

; i ~ q ~ c I : i ~ ~ e  COUII in reviewing the substanLx of a dccision on the merits of :I particular issue. 

f - i  dil, citse, the FPSC did no1 d jud ica lc  [he ments ol.the nine (9) issues raised i n  Supra’s 

I ~ ~ ~ q i t i i m  1.01, Preemption Supra recognizes that “the statute does not authorize the 

1: t)~ni-,i ission [FCC] (11 sit a \  ;in iippcllate tribunal lo review rhc correctness of slate 

tltirion ot such disptitcs.” Id. Again. in this instance, the FPSC made no pretense thal 

L ’  iBo;~ ld a resolve thc disputc betwecn BellSouth and Supra regarding the unrcsolved 

!~ ,< Ic .  ,\ccoi-dingly. thc Petition lor Preemption lo the FCC was and Is appropriate, and 

~ p : c ~ . i ~ ~ p ~ i o n  I, waii.;tnred undei- t l ic facts 

“llndci. this reading. [he purpose o l  

13 



' I  he iircuinsianci and condiiions under which Supia was required to execute a 

i ? ~ ' < .  ,itercoiinection sgi'eeinent doe5 not in a n y  way create immunity for the FPSC or 

d , !  :>t ihe FCC ol'jurisdiclion o\ci thc qucstion regarding whether the FPSC failed to act. 

'I he F(.'c' has said as much ,SCP CJobd N u p ,  h c .  v. Fc.rlc,rul Co~nnrrrnictrtion.~ 

~ - I I J ~ : I . \ \ ' I o / J .  201 F3tl 8 3 2 .  S i 8  (1)C c'ir. 2002) ("[Tlhe FCC concluded that  the mere 

i -~ i~ i l i~ i r  ot the [stale] ('ominishion's l ina l  order in each proceeding was insufficient to 

I i i l i i l l  [he stare agencqs  rcsponsihililie\ tinder Section 252(e)(S);" Furthermore, the FCC 

I:.,. :iI!-eady '.i-eiected thc ai-guinent !ha1 preemption was inappropriate merely because a 

\ : . t i t :  ,tgcncy had issucd il l.iiial L i rh imi ion  order." (citation omitted)). (Underline added 

1 / 1 t  ~ ~ i , i @ i a s i s j .  Accoi.dinglq. a n y  suggestion by the FPSC that the issuance of i i  f inal  

o &I. ,)I- thc loi~ced cxccution ot a ncw iigreement divests the FCC ofjurisdiction over the 

c!:!i\ti:)ii ol'uhether the FPSC hiis fa i lc t l  to act is simply incomect. 

The FPSC entered iin oi~dci on August 22, 2002, appi-oving the new 

i i i i t  t.ilinnc'ction agrccmcnl. 'l'hc lorcetl entry into th is new ;igrecment created il further 

(I8 kint i ia  lor Suprn. Under 4 252(c) i6)  Supra had thir ty (30) days i n  which to seek review 

t i :  .lir uilclerlying issues that were i n  (':ILL part of the evidentiary held before the FPSC. 

-I l i t ,  I,(-(: should note [hat  neither the FPSC noi- BellSouth deny nor dispute tha t  the 

~ , ,1 I cv~ l ved  issues. Supi.;i is scehin: i.clicl' tor under its Petition for Prccinption. were not 

~ , t L y c ~  I lo an evidcntiary hearing hc1'oi.c the FPSC. On Scptember 23, 2002, Supi-a was 

t(,r. 'ci: to prcserve its 5 752(c ) (6 )  righis by filing an action in Federal District Court for 

I!,,: !\iwtliein Dismcl of I-loiida. 

HcllSouth now attempts io argue in  a Supplemental filed Octobcr 3, 2002. with 

11,c ti'(', I h a i  Supra's act to preserve t i s  rights under Q 252(e)(6) on issues that wcre i n  



~ ii: tlic Y L I ~ J C L I  01. a n  cvidcnt1al.y hc;ii-iiig. somehow divests jurisdiction from the FCC to 

r ~ o i  iA' uhcther the FPSC failed 1 1 )  act on issues that were never the subject of an 

lr:itiar!/ hearing bc1'oi.c the FPSC, hut nevertheless properly set forth in the parties' 

t i t i i m  and 1-esponse. Iliidei. BellSouth's theory, Supra's Petition for Preemprion was a 

, ; I I ~ C  optioii and wan.anlcd s o  lonp 'is Supra waived i t s  rights under 9 253(e)(6) for 

BellSouth ! ,,IC. th;tt \ \ere i n  fact sulileci to :in cvidentiary hearing before the FPSC. 

'. I I  i i t ' i  h a w  II both wayb, BellSouth should not be rewarded for i t s  actions. 

Supr:, i s  a sinall,  minority-owncd company trying to mmpcte against this l'ormer 

t : ~ ~ ~ i i ~ p o I y .  Supra filed this Petirion in good-fairh and timely. The elements for 

1rlc:ii'ption have  a11 hccn incr. Supi.ii should not be penalized and denied the right to 

:i i<li;!tion Jnd il' ncccssary arbitration o n  issues p i q e r l y  set forth in  the parties' petition 

,I IL ~ ~ \ p u n s e  simply because i t  has chocen to preserve i t s  rights under the Act. 

bellSouth agrees 

HdISouth poinr\ out th;it 1 1  lhc FCC agrees IO preempt in this insrance that thc 

IpcL'ii1plion should he limited 10 t l ic nine (9) issues described in  I[ 35 of Supra's initial 

k t > t i o i i  foi- Preemption. S c l ,  BellSouth's Comments Part V pg.28. Supra agrees with 

I ~ c !  IS, )ut h. 

IlellSourh spends an inoi.din;ire amount of time attempting to argue the mci-its o f  

11 li;,iti<i~ 111 iior the language ~ includcd in the interconnection agreement Supra was 

lo~. i .c i i  t o  execute on August IO. 2002 - regarding the ninc (9) issues was language that 

L!G ilctually agt.ced IO. rather than language Supla was forced to accept. 

Supi.a dispures BcllSouth's irccitation 0 1  circumstances surmunding rhe ninc (9) 

M o i ~  iinpoi~l~mtlv, Ihough, i s  that the FCC need not wade i n l o  the : ~ ~ l t ~ ~ ' w l \ C d  ih< t lCS .  



1 ~ 1 1 i . i  q a i - d i n g  the uiiderlyiiig dispute involving the language I n  order to deteiminc 

', !ic!!icr preemption i s  narrantcd i n  {his instance. The Only issue for the FCC involves 

~. h L . t k t .  the FPSC l'ailed to  act i n  accoi.dance with I-ules, orders and case law cited herein 

i! l i i  Siipra's Petition lor  Preeinpiioii. [I' the FCC so linds thar the FPSC railed t o  act, 

I m ~ i i  :.i'ccrnpiion I$ wan-anicd 

HellSlruth argues that the K'c' \huuld reject preemption because the FPSC staff 

:: .i+: d "~ i i - c l c ss l y "~  duiniig the ;irbiii.ation pi-ocess. The s ta f f ' s  workload, however, i s  noi 

. i  r~ , I t . i an l  i ~ ~ e  I'cii. conaidcration 111 1111s Petition. BellSouth's claim i s  Jnalogous to a 

i .i.iii !hat a ~ i o h c c  oiI'icci.'s action\ iii violation of an individual's Fourth Amendmcnt 

I :!tii\ ,ire excusable and luslil'ied si i i ip ly hccause the police ollicer has chosen not to use 

'I I \  ;i:i i iuaI sick Ie:ivc i n  ihe p:ist 2 years. Work effort, while commendable. i s  not 

i.:,li,\;inl clcnicnt I-eparditrg prceinption 4 already noted, the threshold issue for thc FCC 

I ! I L  i ! \ c s  whcrher the FPSC denied ;I request for mediation or arbitration by Supra lor 

I .  ~ i , ~ ' ~  iwupeidy s e ~  torth i n  the p;irtics' pctition and i-esponse, but which was never subject 

I, ( 1 1  c : \ ideni ixy hearin? hcl'oi~c that YL;IIC ut i l i t ies commission. If the answer l o  this 

c!, ics!:<in I S  yes, then preemption I S  uanantcd. 

1)erogatorv remarks inappropriate 

11 i s  unfortunaic thai BellSouth would tisc derogatory language ihroughout i ts 

. ,113i i i !cr i ia. This i s  simpiy inappropnatc. The language, howcvcr, evidences a contempt 

(!,,I: LieIISouih holds l'oi i t s  wtnpelitors. especially small minority-owncd companies, 

r i I i i L , l '  dttcrnpt IO cxei~ ise  ihcir legal irighrs. The FCC has already found that an ILEC. 

H,:IISouth, posscsscs superioi~ bat-g,iining power and l itt le incentivc io agree to icrms 



. ,  1 1 1  \rril? BellSouth 0 1  I’ui-rhei~ t’uLioniers. (11 15 First Report and Order. The way in  

11.’ HellSouth has a p l m d i c d  Supra’s Petition to thc FCC substantiates this lindlng, 

I1 i s  ~ I s o  t in lor tunate  that  BellSouth would attempt to sully Supra’s reputation by 

!,i.!hii:g inaci‘uratc statements w t h  i’cspect to legitimate bi l l ing disputes that have arisen 

!uL ’c i i  ihc partics o \ e i ~  the past two ycai-s. The FCC should note (hat BellSourh I’;iils 10 

1 1  1 i 1 . 1  th i s  Commission thal Supi-a has refused to pay an undisputed bi l l .  

L;c lS’)uth a lso  fa i ls  to inform this Commission that BellSouth has been found, by il panel 

q I .oIi imci-ci; i I  arbiri-aLoi.s (“l’i.ibunnl”J. I O  have been wrongfully withholding third-party 

,I <c \ .  i.c\cnues in thc tens 0 1  millions ~ I ’ do l l a r s  since J u n e  2001. Furthermorc, this same 

I i i l w i a l  ha, likcwisc loutid tlial UcllSoulh has repeutedly submitted inaccurale and 

~ i i i  L I I , ~  l i i l l s  IO  Supi.;~. With i’cspccL LO BellSourh’s conduct the Tribunal made the 

i il.oi’, in? l i nc l i i i ~  

-The evidence shows that RellSouth breached the Interconnection 
,Agreement in material ways and did so with the tortuous intent to 
harm Supra.” 

J i 1 ~ ~ 5 .  2001 Awai-d iillached h e l a )  as Rcply Exhibit B og. 40. 

Finallv, BellSouth a lso  l i i l s  10 inform (his Commission that BellSouth was 

pi-ovide Supr;i with direcL access L o  i t s  Operational Support Systems (“OSS”) o ~ i l c i r d  

11 i iiicr thdn Junc 5. 2001. Thc 1‘ribun;il wi-otc the following: 

. ‘ l ’ l ie cvldence prcscii(cd sliou s that Supra must submit local sew ice 
~.ci juertb through [ E N S .  ;in clcctronic inlerface supplied by BellSouth. 
1,ENS cannot submit local service orders in real time. A local service 
i.equc$t i s  processed [hi-oiigti several interfrrces (including manual 
InLroducrion) hclor-c (he local s e r w e  request can be processed as an order 
and provisioned lcilation omittcd). The orders are subjcct to “edit checks” 
which generate ’ cIaril.ication I-equests” which delay the process even 
further. ( c i r a ~ i m  omitted). LENS does not provide Supra with the 
capability to perlorm pi.c-ordei.ing, oi.denng, provisioning, maintenance 
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;ind irepair and lhl l ing functions in real time or in a manner consonant 
wiih BcllSouth's performance 01' the process." (citation omitted). 

"BcllSourh wi inrss Paic adntittcd that Supra could not place orders in  ihe 
mnie  manncrai  RellSotiih. (citation omitted). . . . 

"Thc evidence i s  uvcrwhelming that BellSouth has not provided Supra 
with Operational Support Svsiems that arc q u a l  to or better than those 
HcllSouth pi-ovicles itsel t." 

'.Hccausc RellSouth has t'diled to meet i t s  contractual obligations 
icgartling cIccki.onic intert'accs . . the Tribunal finds that BellSouth is 
ohligated to provide Supra nondiscriminatory direct access to 
BellSouth's OSS and nrders that such access be provided by 
HellSouth no later than June 15,2001." 

. . .  

5cc Ju~neOOl Award attached herelo as Reply Exhibit B DES. 21-24, 

Supi-it conl'irmecl this comrncrci;il ;irbitration award in Federal Court. Despitc this 

i ut i t i te i -c i i  ;whitration aw;tt.cl ;tnd suhscquent Federal Court confirmation, BellSouth - in 

\. 1i l t1.1 conicmpt - I i i is  t-efused io ,;omply with this lawful order. As 01' this writing, 

l {e ; lY8~u t t i  has s t i l l  refiised io comply. 'I'his conduct is the norm lor BellSouth. BellSouth 

: ,~>c;~.(:dl), dcmonstrates outrighl ccinlcmpt for m y  I ; ~ w l u l  order, il' [hilt rul ing docs not 

) t t i l 1 s l t - i  w i rh  BellSoutl i~s L C ~  IO dcfeat meaningful competition in contravention o f  the 

I L  

Supi.o simply seeks an eben playing held. 

FPSC 
Somc of thc I'acIual asscr t ion~ madc by the FPSC require colTecting. For 

c < ~ n i v l c ,  the FPSC siaicd thJt "Suprii. however, failed to inform the Cornmissioti that 

i WIIXI-CI~I ~irbi l t~altoi i  was only available 'prior to.' but not 'subsequent to,' d pCll t lOn 

i ' i d  i l v  eithct~ parry fo t -s ln ie  coininihsion arbitration o t a  follow-on agreement." Src Pagc 

i P\(' (~ i~ tnmct i ts .  



Supi-a. howevcr, I ias l i lcd SI X  ( 6 )  separate arbitration complainls heforc the same 

~ ~ , I I V  01'  coininercial :II bi~i-a~oi.s ; I t m  September 1 .  2000. The FPSC's comment i s  

:, iLi 'clt~i i .c not coi'recL Fui-thcrniot.c. w e r a l  of ihese arbitrations are st i l l  ongoing - 

~ I L  \pcc i iw  o f  the l'aci [hat Supra \\:IS I'orced to execute a new agreemcnt on August 16, 

2 I1 ): 

I'hc tPSC's comments arc i i l so  inconsistent with i ts  own orders. On November 

~ ' \  ' I N N ) .  chc FPSC issued Ordcr No, PSC-00-2250-FOF-TP. Tn this Order thc FPSC 

~ , : i l i ~ ~ ' i l  Supi-3's Mol ion IO Dismiss on the grounds that BellSouth's claiin arosc under the 

11 I I ~ I~ . . . '  pi.csent agrcemetit ~ a t  that i imc. The FPSC affirmed and recognized the binding 

I: I L I I L  ot Ilic cxclusivc ,d i t i .a t ion  c1:tii~e. The agreement - at that time ~ contained an 

I i i L t b c  xhti-: i l ion cI;iii'Ic rcquii-iriy a l l  disputes to be refelTed to commercial arbili.ation 

I.i.>oILi[io11. I t  i s  unl'oi-tun;itc rhai Ihc FPSC's counsel would make such blatani false 

i., Ir~~e>;nlatioris regai.diiig what ~ I S P L I L C S  are required to be taken to commercial arbiii-ation 

. I  i .1~' FPSC comments. C w  FPSC ('oinnicnts pg.5. Then again, Mr. Bellak i s  thc same 

; + i I i b i I I u i l l  who told :I Fcderiil D l m c t  Judge that  he would not argue to the FCC that 

5 I)*.I',I waivcd ils righls undcr 9 2 5 2 ( e ) ( 5 )  i t  Supra executed the new agreement on August 

I t >  21102~ 

1 hc FPSC suggests i n  t t s  comments thal Supra had an opportunity to submit 

I ; I , I~U ' I+  :~nd that  thc 1;pSC would h a w  chosen cithcr BellSouth's version or Supra's 

HOLQ~VCI.. unclcl the 4ci. SII~ILI submils thai i t  i s  entitled to mediation and then 

I! 11 ~ i ! : l c m  r o ~  AIIJ issuc properly SCI lor.rh in the parries' petition and response thiii has 
!,I(,(! 

11 :! ' w n  the subject ( i f  an evidcntiarq hcanng. It  Supra had submitted language on ihese 



; . > ~ I C -  ihar  h i t d m  gone io heai-ing. ,Sulm submits i t  would have waived i t s  rights under 5 
. -  -. I i i 1 i . i ) .  

r l ie I'PSC's authoi-ity to pick Lind choose language after an evidentiary healing i s  

; ~ L t i [ t ~ : . b h  focused on laiiguagc rhar iniplements the FPSC's oi-der with rcspect to those 

,.#IC. and those issucs only. that ' l a i c  been thc subject of a lu l l  and fa i r  evidcntiary 

~ b . ' ; , r i , , ~  Unlike Ihc FCC, thc FPSC docs no1 possess regulations authorizing thc state 

!i i i i : ; ission io utilize ;I lorm 01 -fin;tl otfer arbitration" ;IS described i n  47 C.F.R 

::! S O ~ ( d ) .  Fil ing language with Lhc PPSC with rcspect to the "agreed upon"issues- s t i l l  

( I :  o~.~i.sc uni-csolved ~ and asking thc ITSC to pick and choose language would i n  effect 

l;u\c le l ievet l  BellSouth I.)(' i t s  duiy IG inegotiale in good faith,' and would have acied as a 

\ \  L I L L ~ C  oi Supra 's  I-ight io  : t v ~ i l  iiscll' ol mediation and i f  necessary arbitration for those 

i>\i:e>. LI hich I.ctn;iiii u n r e i o l v c d .  Foi- ihcse reasons, Supra chose inslead 10 fl lc i ts  present 

l ~ ~ : i ~ t ~ w n  l'or Pi-eemption H i lh thc FCC 

Supra seeks finality 

The FPSC stiggc\is disingentiriiisly [hat S u p r a  seeks to have  an e,ndless aibiti-ation 

~ : I K c , . s .  l h i s  IS simply iio1 the case. Supra  also seeks finality. The FCC i s  required to 

:.c~iclc~ i i  declsion r c g a r d i n g  preemption within 90 days from the day Supra  f i led i ts  

P l ~ ! ; i i L ; i i .  ?,s ,uch. a decision o n  Supia 's  Petition wi l l  be forthcoming shortly.  Supra 

I),.\I?\,:S i t  i 5  importaiit LO note oiic'e Lignin [hat the FCC has already concluded that 

I1 I-(~'.. like BellSouth. 11osscs supci-iut. bargaining power and have l i t t le  incentive to 

I.;ILC : : I  Icrmb thai WIII sirip BellSouth of turthercustomers. 1 15 First Report and Order. 

% !h< 1-casoii. evcry issue IS ot p a t  importance to Supra. Accordingly, Supra seeks an 

47 I! St'. 5 252(h)(5i. )he letusa1 . i i  m y  party ti)  coniinue negotiations a l t e i  the Slate IJul l t les 
', ' 1 1  1 1 i - > i t i i i  h;ih 5l;irred io ~ r ~ ~ d v c  the dihlwtecl iuucs.  \hiill be considered io he a lailurc to n e g o i ~ t e  in 

t i  .IS ic(11111rcd Iby J7 II i C ' ~  5 ?i I ( c . ) i  1 )  

~~ ~~~~ - 
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~ ' ! i a l  I , /  this p t~~ccss .  but 'in ctid that all'ords Supra an opportunity lo adjudicate all of its 

.\ IC.'< t l i i i l  wcre pi-opcil! s e ~  lorlh in  t hc  parties' pctition and response 

CONCLUSION 

Poi (l ie forcgoiiig reasons. Supra respectfully requests that the FCC preempt the 

' ttvstiiL'Lion of thc FPSC' rcgarding a l l  I-cmaining unresolved issues between Supra and 

I-c iS' iuthr conduct such proceedings as i[ deems necessary to detei-mine the mcrits of the 

I '  i~w;i,.iing unresolved i\sucs. lollo\ulns such proceedings. issue an order resolving the 

I V . . I I C .  herween Supi-a ;ind BellSoulli; 'lild grant such other relief as the FCC inay deem 

I::\ a ~ i d  reasonable 

SUPRA 'TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, INC. 
2620 S . W .  27Ih Ave,nue 
Miami, Florida 33133 
Tclcphone: (3050 476-4248 
Facsmile: (305) 443-0516 
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By: I ,  ' <'- - .  

JORCE L. CRUZ-RUSTILLO 
' BRIAN CHAIKEN 

MARK RUECHELE 
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CERTIFICATE OF SERVICE 

I !ieic.hy cerlily ~ h u l  <in \hi.; I 1 " '  day of October 2002, true and correct copies of 

it:': towgoins of S u p r i s  R e p l y  ('oiiiincnts. LO Supi-a's Pctition lor Preemption pursuant to 

SL,, i . i~, i i  7521c)(S) of  ihc ('omiiiunic~ilions Act, including all  exhibits and aliachments 

SUPRA TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, INC. 
2620 S . W .  27"' Avcnue 
Miami, Florida 33133 
Tclephone: (305) 476-4252 
Facsimile: (305) 443-1078 
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.TORGE CRUZ-BUSTILLO -~ 
I BRIAN CHAIKEN 

MARK BUECHELE 
ADENET MEDACIER 
PAUL TURNER 
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